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Sear ch and Rescue

Search and rescue organizations are coordinated at alocal level. With few exceptions (e.g.,
sheriffs), most of the participants are trained volunteers who use their own equipment to assist
individualsin need (Lytton). The National Park Service conducts SAR missions within its
boundaries. In certain circumstances, the military may be called upon for assistance. Military
participation in SAR missionsis considered “real world” training and is favorable to artificial
simulations (Lytton).

Notably, SAR organizations and their members do not owe a duty to aid or assist anyone
who calls on them. Determinations as to whether to assist an individual or individualsin need
and the degree to which aid or assistance will be provided are made on a case-by-case basis.
Many rescue and recovery missions are delayed or called off for various reasons, including
dangerous conditions (Blevins, 2007).

Prevaence and Trends of Search and Rescue Activities

Long-term trends of national park visitors and mountain climbers reflect drastic increases. For
example, in the early 1950s, approximately 300 people attempted to climb Mt. Rainier compared
with over 11,000 in the early 2000s. Similarly, fewer than 50 people per year attempted to climb
Denali in the 1960s compared with more than 1,200 in the early 2000s (Athearn). In light of the
exponential increase in outdoor activities, one might expect to find asimilar increase in SAR
incidents, but data do not support this conclusion. According to Accidentsin North American
Mountaineering, climbing fatalities peaked in the 1970s and accidents peaked in the 1980s; both
have been declining ever since (Athearn).

In spite of the media portrayal of SAR incidents as being large-scale, dangerous,
dramatic, and expensive, most SAR activities actually involve providing low-risk assistance that
isinexpensive in terms of monetary and resource expenditure. Most SAR organizations do not
systematically report their activities, but the National Park Service and the state of Oregon report
every SAR mission in their boundaries. Almost one-third (30.6%) of all park service rescues
were for day hikers; over 1/5 (21.9%) involved motorized boating; and 13.7% involved
swimmers. Backpackers (10.4%), rock climbers (3.3%), and mountaineers (1.8%), seemingly
the highest risk takers, comprised arelatively low percentage of park rescues (Athearn).

Although much of the debate surrounding charge-for-rescue policies stems from and is
centered around large-scale, high publicity mountain rescues, statistical evidence demonstrates
that these rescues are relatively rare SAR activities. Philosophically, however, the debate
remains the same. Should individuals—regardless of their activity—who necessitate their own
rescues be required to pay for them? If so, under what conditions?

Search and Rescue Organizations' Positions on Charge-for-Rescue Policies

In light of increasing media and public attention to SAR activities and consequently the pressure
to hold certain individuals liable for their rescues, many organizations involved in SAR have



responded to the “pressure to punish” in personal interviews and formal position statements.
Thereisvirtual unanimity among SAR organizations and their members that SAR services
should be provided at no charge regardless of the circumstances.

In a 2005 report, the American Alpine Club argued against charging for SAR services for
anumber of reasons. First, with respect to the National Park Service, rescue costs are a small
percentage of the organization’s budget (0.15% to 0.2%). More generally, SAR servicesinvolve
very little tax payer money, as the services usually are provided by volunteers, the military
(which does not charge, even if state statute permitsit), or by climbing rangers who are funded
by climber fees. The American Alpine Club further argues that charging for rescuesis contrary
to government policies and could create unanticipated expensesiif law suits arefiled. For
example, if anindividual paysfor arescue, aduty to rescue (and meet certain standards in doing
s0) may be created, possibly resulting in litigation (Athearn).

The Mountain Rescue Association has issued a position statement opposing charge-for-
rescue policies. It refersto itstradition of being a volunteer organization, and it emphasizes
accountability through educative means. The Mountain Rescue Association believes that rescue
situations should be minimized by providing outdoor recreation participants with the proper
education and training, so these individuals can manage the risks involved in their activities.
Finally, the Mountain Rescue Association implies that individuals may delay calling SAR if they
fear they may be charged for the services, and delayed calls could result in more danger (in
guantity and magnitude), injuries, or even deaths.

The U.S. National Search and Rescue Plan establishes rescue policies for federal
agencies, including the National Park Service, Coast Guard, and the Federal Emergency
Management Association. On behalf of the membership agencies, the National SAR Plan
opposes charging for rescues. Also, the United States military views SAR missions as valuable
training and does not attempt to recover costs (National Search and Rescue Plan of the United
States, 2007).

The National Park Service has an internal policy against charging for rescues within its
boundaries. It has evaluated the cost of rescue services and considered charge-for-rescue
policies severa times since 1940 (Shimanski). The evaluations typically have resulted from
expensive rescues on Denali. For example, in 1998, the most expensive rescue in the history of
the National Park Service was carried out. Two climbers were rescued from an altitude of
19,000 feet on Denali via helicopter; the cost of the rescue was $221,818. In response to an
Alaskan senator’ s attempt to pass a bill that would mandate areview of SAR costs on Denali, the
American Alpine Club successfully raised a number of issues, preventing the policy from
changing (Shimanski).

In spite of the opposition to charging individuals for their rescues, there seemsto be a
trend toward liability for certain individuals and under certain conditions. Currently, the trend
appears to be narrow in scope and location. The degree to which it will spread or be squashed
remains to be seen.

Formal Shift Toward Individual Liability

SAR generaly isfragmented and individual S/organizations that are called upon to conduct or
assist in amission vary by location and circumstance. For example, the National Park Service
oversees SAR missions in its boundaries. Local volunteers are often summoned for SAR
missions on Colorado’ s high peaks, Mt. Hood, Denali, and other peaks outside of National Park



System boundaries. The Fish and Game Department oversees most SAR activitiesin New
Hampshire (New Hampshire Fish and Game Department, n.d.). The fragmented nature of SAR
organizations might be afactor in why charge-for-rescue policies have been implemented
sporadically and against the wishes and recommendations of SAR organizations. These policies
have been enacted in various forums (e.g., state legislature, local practice) and have been
enforced to varying degrees. Case law that directly interprets these policiesislargely absent,
although some court interpretation of certain laws and doctrines informs the principles behind
and potential analyses of charge-for-rescue policies.

State L egislation

Currently, five states have legidation that allows individuals to be charged for their rescues
under certain circumstances. Oregon passed the first law, effective on January 1, 1996. The law
is broad, allowing individuals to be charged for their rescues if “reasonable care was not
exercised” or if theindividuasinvolved had violated alaw. The maximum fine is $500 per
person or the total cost of the rescue for the group; no exceptions are listed (O.R.S. § 401.590).
In 1999, Hawaii and New Hampshire passed similar legislation. Like Oregon’slaw, New
Hampshire' sisbroad in scope. It permitsindividuals who “recklessly or intentionally create
situations requiring an emergency response” to be charged up to $10,000. No exemptions are
provided (RSA Title X11: 153-A). New Hampshire passed its law in response to hikers climbing
the state’' s peaks and then calling on SAR because they were too tired or unmotivated to descend.

Hawaii’ s statute is comparatively narrower in scope. It provides that people may be
charged for SAR servicesif they display “intentional disregard for the person’s safety,”
including “intentionally disregarding awarning or notice.” The maximum charge imposed
cannot exceed the cost of the rescue services. No exceptions are listed, and the statute specifies
that the charges are applicable to the person’s estate, guardians, or other responsible parties
(Haw. Rev. Stat. § 137-1).

In 2002, Idaho passed its first law alowing certain persons to be charged for SAR
services; in 2003, it modified the law. The current statute is narrow, allowing individuals to be
charged if they “knowingly enter” aclosed area. The maximum cost imposed is $4,000 per
incident. Persons under the age of 18 are exempt, as are persons who are authorized to be in the
closed area (1.C. § 6-2401). Finally, California passed legislation in 2005 allowing individuals
to be charged for rescue servicesif they “intentionally, knowingly, and willfully” enter a closed
area. Similar to Idaho’ s statute, California’s law (West's Ann.Cal.Gov.Code § 53159) exempts
individuals who are authorized to be in the closed area. The maximum fine is $12,000 per
violation.

To date, al disputes over search and rescue cost recovery have been resolved outside the
court system. At least one state, Colorado, assumes the right to charge individuals under certain
circumstances for their rescues. This practice, along with the compl ete absence of lawsuits
against individualsto recover SAR expenses, suggests that the absence or presence of state
legidlation has little bearing on whether individuals will be charged for their rescues. When
individuals receive bills, many pay them without dispute, and the ones who cannot or will not
pay them have not been pursued. Effortsto charge individuals have been made by local sheriffs,
not the rescue organizations, themselves. Local charge-for-rescue policies will be examined
further in the next section.



Local Charge-for-Rescue Policies

Although the remaining 45 states do not have legislation that explicitly alows for recovery of
expenditures for SAR services, some local jurisdictions have issued bills charging people for
their rescues. Indeed, in Colorado, alocal sheriff charged afew individuals for rescues they
necessitated as a result of their own negligence. This sheriff has made public his policy of
billing individuals for their rescues (Rappold, 2005). San Miguel County, an areain Colorado
that attracts a number of extreme skiers and mountain climbers, sees rescues that are costly
because of the nature of the location. The Sheriff’s Office has billed individuals, typically for
“extra’ expenses (e.g., helicopter rentals) (Rappold).

Colorado has legislation that provides for SAR funding from a surcharge attached to
hunting and fishing licenses. Also, the Colorado Outdoor Recreation Search and Rescue
(CORSAR) card was established as a means by which individuals could donate to local SAR
teams [Section 33-1-112.5 CRS (2001)]. People can pay $3 annually for the CORSAR card
(online or at stores like Wal-Mart), or they can pay $12 for afive-year card. Some have
suggested that possessing the card is insurance against being charged for SAR services, but
Frieseman and other SAR members have stated that the card is not insurance; it is a donation to
SAR that will defray costs and help to maintain free services (14ers.com discussion forum,
2008).

There has been little publicity on the degree to which the five states with charge-for-
rescue statutes have enforced their laws. Generaly, with the exception of New Hampshire, there
likely has been little enforcement of the statutes, as SAR services are carried out at the local
level, and local SAR teams and their members oppose charging for their services. In New
Hampshire, the Fish and Game Department oversees SAR services. This Department also
initiated the legidation in light of the perception that individuals were needlessly using SAR
services. Thus, it seems probable that enforcement of the New Hampshire statute has occurred
more so than in the other four states. The relatively recent passage of state statutes along with
some local practices of billing people for their rescues, formal reviews of SAR costs (e.g.,
National Park Service sreview of rescues on Denali), and heightened media attention to and
public interest in dramatic rescues that occur at high altitudes, collectively suggest that charge-
for-rescue policies are arelevant contemporary issue that will continue to generate discussion.

CaseLaw

One of the philosophical argumentsin support of charge-for-rescue policies maintains that
individuals who negligently cause aneed for SAR services should be accountable for their
behavior. In most states, this argument does not trump the free nature of public service.
Firefighters, SAR team members, and other emergency service responders assume inherent risks
when they volunteer or assume a paid position in theseroles. If those risks come to fruition, they
are not able to sue the person or people responsible for the situation that created the injury or
fatality. The government is even more removed from the situation and also cannot sue (in most
states) for economic damages incurred, as the definition of the public service includes its cost-
free nature.

Existing laws and policies create liability under certain circumstances for individuals who
require emergency services. If individuals engage inillegal activity, the free public services
doctrine does not make them immune from criminal or civil liability for their behavior. This



doctrine and its principles found in tort law principles are limited to barring recovery by
governmental agencies for costs associated with public services. Similarly, if individuals
knowingly or maliciously initiate afalse distress call for emergency services, they are not
protected by the free public services doctrine or related tort law principles and likely will be
charged for the services rendered on their behalf. Virtually every state has a variation of this
provisionin itslegigation.

So far, there is no case law involving disputes over whether an individual or group should
have to pay for SAR services. Extant case law isrelated to the rescue doctrine and the fireman’s
rule. The rescue doctrine states that individuals who are injured or killed in the course of
rescuing another can sue for damages (Kletter, 2008; Heidt, 2007). The fireman’'srule limits the
rescue doctrine in that it prohibits public servants who are performing rescues in the course of
their duties from receiving compensation for injuries they sustain (Kletter; Heidt). Courts
interpretations of these doctrines generally have upheld their meanings [ Gottas v. Consolidated
Rail Corp., 1993; Moody v. Delta W., Inc., 2002; Calvert v. Garvey Elevators, Inc., 1985;
Restatement (second) of Torts § 314 (1965)].

The body of case law upholding the fireman’ s rule suggests that governmental
organizations should not be able to sue for costs of servicesthey render. First, just asindividuals
who need to be rescued do not owe their rescuers a duty of care, they do not owe the government
this duty, either. The rescuer and the government assume physical and economic risks when
they accept the job of providing public services (Krauss). Second, the government as a tort
plaintiff is even more removed from the situation requiring the public service than the public
servant is, making proximate cause questionable. Finally, economic harm without physical
damage (asis the case with public services) typically is not recoverable. Similarly, if the
purpose of the public serviceisto provide assistance or relief in emergencies, one might argue
that there is no economic harm in using the services for the functions for which they were
created (Krauss).

In conclusion, although there seemsto be a dlight legal trend toward charging individuals
for thelr rescues under certain circumstances, opposition to these policies remains widespread.
Importantly, opposition is virtually unanimous among individuals and organizations with the
greatest stake in enforcing these policies, which makes their actual usage even rarer than their
legal presence. Because of the history of SAR as avolunteer effort conducted in the spirit of
community and camaraderie, and because of the desire among participants to maintain the spirit
in which it was created, it seems unlikely that adrastic increase in charge-for-rescue policies will
occur, even in light of seemingly more punitive public attitudes toward individual s who need
SAR services. On amore practical level, many SAR organizations and their members fear other
potential effects of these policies (e.g., undesirable and costly litigation), aswell. This paper will
now turn to a discussion of some of the possible implications of charge-for-rescue policies.

Implications of Char ge-for-Rescue Policies

To some individuals who support holding people who necessitate their own rescues liable for
their behavior by charging them for SAR services, the bill for services will serve the desired
functions of accountability, specific deterrence (those people will not put themselvesin harm’s
way by taking needless risks or engaging in irresponsible behavior again), and/or general
deterrence (if people know they could be charged for SAR services, they will not take “ stupid
risks’ that might result in needing to be rescued). Aswith most laws and policies, creating legal



liability among certain individuals for costs associated with SAR services will have many
effects, some of which are unintended. The potential unintended outcomes of charge-for-rescue
policies are many and include legal consequences, practical effects, and philosophical
ramifications.

Effects on SAR Organizations

Members of SAR teams and organizations and the organizations, themselves, put forth a number
of reasons justifying their position against charge-for-rescue policies. Lloyd Athearn, Deputy
Director of the American Alpine Club, argues that, “charging for search and rescue transforms a
public safety activity that is principally about saving lives into a business decision—with many
unanticipated consequences’ (p.8). One effect about which heis concerned is the potential for
government agencies to become involved in costly lawsuits. This possibility is plausible,
particularly in cases that are complex, occur over along period of time, and involve alot of
people; such cases will involve large expenses in the investigation, acquisition of evidence and
witnesses, and other activitiesinvolved in attempting to prevail in alawsuit.

Both the American Alpine Club and the National Park Service have stated that charging
for rescues will create alegal duty to rescue, thereby increasing governmental liability. Should a
legal duty to rescue be created, it may have the undesired effect of increasing the numbers of
injuries and deaths. Whereas rescuers are free to use their judgment with respect to whether to
rescue, services to render, when to desist from rescue activities, and when to change the nature of
the activity from arescue to arecovery without consideration of legal consequences, their
discretion may be minimized if alegal duty to rescue exists, causing them to take unnecessary or
dangerous risks that they otherwise would not have taken. Rescuer discretion is a fundamental
part of the institution of SAR—numerous conferences and training programs, symposiums, and
other opportunities exist to enhance rescuer safety (Shimanski). Such discretion should remain
internal and independent, and it should not be subject to external legal pressures that have no
bearing on the situation at hand.

Several members of SAR teams throughout the United States have expressed concern that
if individuals know that they can be charged for their rescues, they will either delay callsfor help
or not call upon SAR at al (Neville, 2006). Delays or failuresto contact SAR may lead to more
injuries (in number and magnitude) and deaths. Delayed calls also may create additional hazards
for SAR teams (e.g., deteriorating weather conditions, more dangerous terrain if the personin
need climbs or descends into a more precarious location attempting to self-rescue before calling
SAR) that would not have been present had a call been made earlier. Arguably, individuals
whose negligence (e.g., lack of knowledge, under-preparedness) contributed to the predicament
that necessitated SAR services will be the most likely to avoid calling for help. It isthese
individuals who are the least likely to be able to successfully rescue themselves.

Other Effects of Charge for Rescue Policies

There are anumber of legal, economic, and practical reasons that individuals and SAR

organizations oppose charging individuals for their rescues. Even if these concerns were
demonstrably invalid, much opposition likely would remain, because fundamentally, the
individuals who participate in SAR activities do so out of adesire to help fellow outdoor



enthusiasts and human beingsin need. To charge for SAR services defies the very purpose for
their existence.

Inasimilar vein, to charge individuals for their own rescues would diminish the spirit of
outdoor recreation. Outdoor recreation, by nature, involves risk-taking, pushing one’s limits, and
using one’ s judgment to make decisions. The nature and degree of the risk vary by
circumstance, but there is inherent risk involved in all outdoor recreation. What is common
sense to one person may completely elude another with less knowledge and experience, and what
seems like “not that big of adeal” may seem like fool’ sthinking in hindsight, after the
consequences have played out. Identifying mistakes and errorsin judgment are always easier
after-the-fact, and there is often disagreement over culpability in outdoor-related disasters.
General opposition to risk-taking and the sentiment that “ stupid risk-taking mandates
accountability” among the general public do not justify sweeping legal or policy changes that
defy the nature of the outdoor spirit.

Finally, charge-for-rescue policies do not get at the root of the problem. As Charles
Shimanski and others argue, educative initiatives are necessary to provide people with
information to make sound decisions. Numerous sources of information are available to
individuals of all abilities and interests, including public speakers, instructional videos, seminars,
and skill building.

Places with a high concentration of outdoor recreational opportunities should have
equipment available to rent at minimal cost. Some of the reputably dangerous peaks and the
mountains that attract alarge number of climbers require the use of radios and/or avalanche
beacons. Helpful information should be provided at logical and important points like trailheads
and shelters along trails. Other forms of assistance that may minimize unnecessary hazardsin
the outdoors include rangers walking around at base camp locations on major peaks, posted
weather forecasts and fire hazards, well-marked and maintained trailsin tourist locations, and
available personnel to answer questions or address concerns.

Summary

This paper has examined liability for individuals who necessitate SAR services. It considered
current opposition against charge-for-rescue policies by various stakeholders. It then discussed
existing legislation and local policiesrelating to individual liability for SAR services. Some case
law that informed this legislation was reviewed. Finally, this paper explored implications of
charging individuals for their rescues when their negligence caused the need for the service.
Charge-for-rescue policies are abad idea. The spirit in which they are and would be
created is undesirable. Their possible effects on SAR as a public service are virtualy all
negative, and they fly in the face of what the organizations stand for. Legally, thereis minimal,
if any, justification for these policies. The government has no legal cause to be aplaintiff in
cases where it is attempting to recover economic losses associated with services whose very
purpose is to provide assistance to individualsin need, regardless of the cause. Finally, charging
individuals for their rescues is contrary to the symbolism and spirit of the outdoor culture.



REFERENCES

14ers.com. 2008. http://14ers.com/phpBB3/viewtopic.php?f=19& t=16312& p=191520#p191520,
last accessed January 11, 2010.

Athearn, Lloyd. May 19, 2005. Climbing Rescues in America: Reality Does Not
Support ‘High-Risk, High-Cost’ Perception. American Alpine Club Report.

Blevins, Jason. May 13, 2007. Mountain Rescue Plays out on Web, Denver Post,
Sports Section.

Heidt, Robert H. 2007. When plaintiffs are premium planners for their injuries. A
fresh look at the fireman’s rule, Indiana Law Journal, 82(745).

Kletter, Dylan P. 2008. Negligence in the thin air: Understanding the legal relationship between
outfitters and participants in high risk expeditions through anaysis of the 1996 tragedy on
Everest, 40 Connecticut Law Review, 40(769).

Krauss, Michael 1. 2007. Public Services Meet Private Law, 44 San Diego Law
Review, 44(1).

Lytton, Timothy D. 2002. Should government be allowed to recover the costs of public services
from tortfeasors? Tort subsidies, the limits of loss spreading, and the free public services
doctrine, Tulane Law Review, 76 (727).

Mountain Rescue Association. MRA's Position Satement on charging for SAR
http://www.mra.org/about/mra_faqg.php. Last accessed January 11, 2010.

National Search and Rescue Plan of the United States. 2007.
http://www.uscg.mil/hg/cg5/cg534/manuals/Natl SAR_Plan(2007).pdf. Last accessed January
11, 2010.

Neville, Tim. Search for missing climbers grows dim, National Geographic News,
http://www.nati onal geographi c.com/adventure/mountai neering/rescue/mounthood-2006-2.html.
Last accessed December 4, 2008.

New Hampshire Fish and Game Department. Outdoor Recreation.
http://www.wildlife.state.nh.us/Outdoor _Recreation/hiking_safety.htm. Last accessed January
11, 2010.

Rappold, R. Scott. June 19, 2005. The cost of a rescue, The Colorado Springs Gazette.

Shimanksi, Charley. n.d. Rescue cost recovery, Denali National Park and Preserve.



CASE LAW

Calvert v. Garvey Elevators, Inc., 694 P.2d 433, 438 (Kan. 1985).
Gottasv. Consol. Rail Corp., 623 N.E.2d 1244, 1246 (Ohio Ct. App. 1993).
Moody v. Delta W., Inc., 38 P.3d 1139, 1142 (Alaska 2002).
STATUTES

42 U.S.C.8 9600 et seq.

Cadl. Health and Safety Code § 13009

Cal. Health and Safety Code §13009.1

Haw. Rev. Stat. § 137-1

|.C. 8§ 6-2401

O.R.S. §401.590

Or. Rev. Stat. § 477.066

Or. Rev. Stat. § 477.068

Restatement (second) of Torts § 314 (1965)

RSA Title X1I: 153-A.

Section 33-1-112.5 CRS (2001).

West’s Ann.Cal.Gov.Code § 53159.



NOTES

TS 2010






